
Self-Governance
The Mandate of the Profession

CHALLENGES TO THE BRITISH COLUMBIA CORPORATION IN 1989
BY PATRICK RINGW OOD, B.C.L.S. 
V IC E -PR E SID E N T

In the past year or so, we have had 
num erous challenges, some in the nor
m al sense of the word and some in 
court. I w asn’t  sure ju s t w hat kinds of 
ch a llen g es  I w as in v ited  to sp eak  
about, so I used my own judgem ent and 
chose those I feel will be of m ost in te r
est to you. W hether or not I used good 
judgem ent will be your decision.

The Applied Science Technologists 
and Technicians of B ritish Columbia, 
th ro u g h  a p r iv a te  m e m b e r’s b ill, 
sought governm ent approval for legis
lation authorizing "right to practise" in 
fields in  which m em bers were qualified 
to practise, and those areas of practise 
w e re  to  be d e te rm in e d  by t h a t  
Association’s Executive. Along w ith the 
engineers and architects, the Corpora
tion of Land Surveyors acted as an 
independent intervenor. P resentations 
were m ade to the  Select S tanding Com
m ittee on private m em ber’s bills. The 
S elect S tan d in g  C om m ittee recom 
m ended th a t  the bill not proceed and 
thus it died a n a tu ra l death. My view 
is th a t its ghost m ay reappear in the 
not-too-distant future.

In  1987, the C orporation became 
aw are th a t an  incorporated company, 
Infom ap Services Incorporated, was 
providing building location surveys for 
m ortgage purposes in and around Vic
toria.

They were charging substan tia lly  
less th an  the fees outlined in the then  
curren t schedule of fees for land  su r
veyors. No land surveyors were in  any 
w ay connected or em ployed by In 
fomap.

One of the  principals of Infomap Ser
vices Incorporated was one John  R. 
W annam aker. Mr. W annam aker had 
re tired  after 39 years of em ploym ent in

the engineering departm ent of the City 
of Victoria. The plans of these m ortgage 
certificates w ere signed by Joh n  R. 
W annam aker, Member, C anadian  In 
stitu te  of Surveying and Mapping.

O ur position was, of course, th a t  he 
was not only holding him self out before 
the public as a land surveyor by show
ing him self on the  plans as a m em ber 
of the CISM bu t was indeed acting as a 
land surveyor by preparing these cer
tificates. We exam ined num erous ex
am ples and, in some cases, there were 
opinions being given on described areas 
and n a tu ra l boundaries. In  others, no 
posts were in  place on the subject p a r
cels and he therefore used m onum ents 
on nearby lots or block corners in order 
to locate the boundaries of th e  lot.

I will not en ter into the  details of the 
a rg u m e n ts  b u t w ill h ig h lig h t th e  
reasons given by Mr. Justice  A.G. Mc
Kinnon. A fter com paring th e  proce
dures perform ed by Infomap w ith  those 
used by land  surveyors, the judge con
cluded th a t Infom ap did not:

(a) locate monuments at the site 
and recreate the boundaries of 
the property;

(b) render opinions as to the loca
tion of boundaries; and,

(c) consider geographical or other 
evidence of the original position 
of the boundary when the lot 
was created.

He noted, in his reasons for judge
m ent, th a t the defendants,

"do not carry out such procedures. 
Rather, they determine the location of 
the building after identifying and locat
ing the corners of the lot and the survey 
monuments.
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He fu rther s ta ted  th a t Infomap:
"do not employ the use of a theodolite or 
transit compass as a surveyor does. 
They accept the existing monuments 
(established by land surveyors) and  
then use a tape measure to determine 
whether or not a building is located 
within the boundaries of the property.
The defendants do not establish or 
define boundaries."
As I see it, the judge failed to un der

stand  th a t m onum ents are often not in 
place on the subject lot and th a t  In 
fomap did, indeed, use a theodolite or, 
as he said, a tra n s it compass.

F urther, he did not consider the m is
leading style of the signature block.

Suffice it to say, we are in the process 
of an  appeal to the decision and the 
appeal is scheduled to be heard  on 
M arch 16 of th is  year.

We have received financial support 
for the appeal from your Association 
and, as well, from all bu t one of the 
other associations across C anada in 
c lud ing  th e  A ssociation  of C an ad a  
Lands Surveyors. We are m ost grateful 
for both financial and m oral support as 
th i s  m a t t e r  co u ld  h a v e  s e r io u s  
ram ifications th roughout the  survey
ing community.

N ext I will deal w ith recent cases 
involving our schedule of fees.

In  B ritish  Columbia, our Act has 
allowed us to pass bylaws, including 
provision for th e ir  enforcem ent and 
p en a ltie s  for th e ir  in frac tion , w ith  
reg ard  to, am ong o ther th ings, the 
ta riff  of fees for professional services.

O ur bylaws require a 2/3 vote to 
become effective, and some years ago 
the m em bership authorized the follow
ing bylaw:

"10(f) Members shall observe the stand
ards set out in the Tariff of Fees for 
Professional Services booklet, which the 
board is hereby empowered to revise, 
pass and publish as a bylaw of the 
Corporation from time to time, in order 
to ensure fair charges to the public, 
reasonable compensation to members, 
and the overall maintenance of profes
sional standards. No member of the

corporation shall make any fraudulent
or exorbitant charge for his services."
T he  m e m b e rs  of o u r  B o a rd  of 

M anagem ent were of the opinion th a t 
the m andate given them  was to enforce 
th a t bylaw and so they did. I t is my 
opinion th a t, a t all tim es, the Board 
acted in good faith  and in the best in 
te rests  of the Corporation.

Disciplinary proceedings for fee re 
lated  violations were commenced only 
upon receiving a com plaint and, in
1986, one m em ber was found guilty 
and was censured, suspended for two 
days, and assessed partia l costs. In
1987, ano ther m em ber was censured, 
suspended five days, and assessed full 
costs.

In 1987, a com plaint was received 
and th is is w hat I will hereinafter refer 
to as the "Mortimer" case. Mr. Mor
tim er was found guilty by the Board of 
M a n a g e m e n t a n d  w as c e n s u re d , 
suspended five days, and assessed full 
costs.

This case h it the new spapers and 
te le v is io n  an d  rad io  new s before , 
during, and after the  formal hearing 
and, I assure you, i t  was not the B oard’s 
doing.

Mr. M ortim er appealed the decision 
to the courts and the court found tha t, 
because the Act did not expressly in 
c lu de  th e  w ord "m an d a to ry " , th e  
schedule of fees could not be enforced. 
The appeal was allowed and costs were 
assessed to the Corporation of Land 
Surveyors. I will review the reasons for 
the judge’s decision la te r in  th is p resen
tation.

While the M ortim er case was going 
on, so was another case involving two 
senior m em bers of the Corporation and 
the ta riff  of fees.

This case arose when a com plaint 
was received in February  of 1986. The 
firm  allegedly was charging less th an  
the ta riff  am ount for building location 
certificates, and was also allegedly of
fering to provide services for a fee less 
th an  the ta riff  rate.

After corresponding w ith the firm, 
the Board proceeded w ith  charges and 
a sum m ons w as issued in  Jun e  of 1986.

For clarity, I will call those charged 
the "surveyors", and the Corporation of 
Land Surveyors, the "Corporation".

The solicitor for th e  "surveyors" 
wrote to our solicitor in Septem ber of 
1986 and advised th a t he had reported 
the charges laid by the "Corporation" 
against his clients to the investigation 
un it of the Competition Branch of Con
sum er and Corporate Affairs Canada. 
A pparently, the C om petition people 
had  had  num erous com plaints from 
both m em bers of the  Corporation and 
from the public.

On October 30, the  "surveyors" filed 
an  application for an  in terim  injunction 
in the Suprem e C ourt of B ritish Colum
bia and in th a t petition, nam ed H er 
M ajesty  th e  Q ueen in  r ig h t of the 
Province of B ritish  Columbia, the A t
torney General, the Corporation, the 
Board of M anagem ent of the Corpora
tion and our secretary, Gordon Thom
son.

In th is petition, they asked for the 
following orders, paraph rased  by me.

1. A declaration th a t the bylaw 
with respect to fees is of no force 
and effect and tha t it was invalid 
in the form in which it was 
enacted.

2. A declaration tha t the tariff of 
fees is of no force and effect.

3. An order prohibiting the Cor
poration et al from proceeding 
further with an inquiry into the 
conduct of those charged.

4. An interim injunction in respect 
of number 3.

5. Costs, and
6. Such further and other relief as 

the court may decide.
The m atte r was heard  in November 

and an interim  injunction restra in ing  
the Corporation from proceeding with 
a disciplinary hearing  was granted, 
un til such tim e as the court had dealt 
w ith the  application of the "surveyors".

At the sam e time, the Court ordered 
th a t the "surveyors" m ust undertake, 
in writing, to abide by the Bylaws of the 
Corporation and, specifically, to strictly 
abide by Bylaw 10(f) and the Tariff of
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Fees for Professional Services un til the 
m atte rs  have been heard.

On the sam e date {October 30} the 
"surveyors" also issued a W rit of Sum 
m o n s to  th e  "C o rp o ra tio n " , a n d  
everyone nam ed previously, in  which 
they asked the Court to declare, by 
reason of inconsistency w ith the Con
s ti tu tio n  of C an ada , th e  following, 
again paraph rased  by me, to be of no 
force and effect:

(a) Section 4(g) (the fee section of 
our Act);

(b) Section 5(1) (which allows the 
C orporation  to delegate the 
passing of certain bylaws to the 
Board);

(c) Section 51 (which outlines the 
d isc ip lin a ry  pow ers of th e  
Board);

(d) Section 52 (which requires the 
member to be summoned to the 
fo rm al h e a r in g  and  to be 
reasonably informed as to the 
m atters he will be called on to 
answer);

(e) Section 52 (which allows the 
Board to instigate an inquiry); 
and,

(f) the Tarriff of fees.
The W rit w ent on to ask the C ourt to 

declare th a t;
(g) the rights of the "surveyors", as 

guaranteed by the Charter of 
Rights had been infringed upon 
and/or denied;

(h) tha t the Court should grant a 
perm anent injunction restrain
ing th e  "C orporation" from 
proceeding;

(i) an order to the same effect;
(j) an order for remedy pursuant to 

th e  C h a rte r  of R igh ts  and  
Freedom s and for pecuniary 
judgement in favour of the "sur
veyors" in order to compensate 
them for the injuries, loss and 
damages suffered by them;

(k) general and special damages, in
cluding loss of income;

(1) costs; and,
(m) such other relief as the Court 

may determine, etc.
As you can see, the "Corporation" 

had now become the defendants.

In  April of 1987, H er M ajesty and 
the A ttorney G eneral filed a s ta tem en t 
of defence and, shortly thereafter, so 
did th e  "Corporation".

Well, tim e w ent on and, on or about 
May 30, 1988, the  "surveyors" filed 
notices of discontinuance and agreed to 
appear a t a hearing into th e ir profes
sional conduct. The hearing  was held 
on Ju ly  11, 1988 and one of the "sur
veyors" was found not guilty of all char
ges. The other was found guilty of one 
of th ree  charges, and th a t was for quot
ing fees which were less th an  the  fees 
prescribed by the tariff. The surveyor 
found guilty was not censured nor was 
he suspended, due to the long and emo
tional na tu re  of th is case. He was, how
ever, assessed one-half of the costs of 
the proceedings.

The "surveyor" appealed the guilty 
verdict and the assessm ent of costs.

At th is point, the "surveyor" and Mr. 
M ortim er were in the sam e position. 
Both had been found guilty and both 
had filed appeals.

Mr. M ortim er’s appeal was th e  first 
heard. The Court found in  favour of Mr. 
M ortim er and the judge, in his reasons 
for judgem ent, stated:

"The language regarding the tariff- 
making power of the Land Surveyors 
Act is not clear. In these circumstances, 
having regard to the kind of legislation 
involved, I do not think it unreasonable 
to hold that had the legislature in
tended to give the Corporation the 
power to set a mandatory minimum  
tariff, it would have done so in clear 
language. In my view, the ’loose’ lan
guage of section 4(g), ’the tariff o f fees 
can in no way be interpreted to mean 
’the minimum tariff of fees’. To intend 
the latter, it would be necessary to use 
language such as ’mandatory m ini
mum tariff of fees’. A failure to use such 
language leads to only one conclusion -  
that the legislature intended to provide 
only a suggested tariff -  a fee guide as 
it were. I can think of no special cir
cumstances for the legislature to single 
out the land surveyors and to give them  
something none of the other profes
sional bodies received.
This conclusion will not interfere with 
the Corporation’s goal of regulating its

members and protecting the public  
from improper workmanship. One can 
reasonably expect professional persons, 
having legislative approval to govern 
them selves, when discharging their 
professional duties to act professional
ly. This must include, almost by defini
tion, a refusal to do cut-rate work for 
cut-rate prices."
E arlier in his reasons, Mr. Justice 

Patrick  Dohm wrote:
"The Competition Act of Canada which 
prohibits price-fixing can play no direct 
part in determining whether the Land  
Surveyors Act provides for a minimum  
tariff This was the conclusion reached 
in Attorney General of Canada et al v. 
L aw  S ociety o f  B ritish  Colum bia: 
Jabour v. L aw  S ociety  of British  
Columbia et al (1982). 137 D.L.R. (3rd)
1 (S.C.C.) wherein the court found the 
Combines Investigation Act. R .S.C . 
1970, c. C-23 as amended (thepredeces
sor of the Competition A ct) d id  not 
apply to regulations authorized by 
statute and enacted by bodies created by 
that statute for the purpose of regulat
ing a profession. Put another way, even 
if  the Land Surveyors Act provided for 
a minimum tariff of fees, the federal 
legislation prohibiting such activity  
has no application."
The Corporation did not appeal the 

M ortim er case.
We, of course, th en  received a le tte r 

from the "surveyors’" solicitor asking 
how the  "Corporation" was going to 
deal w ith  his client, in light of the 
decision in  the M ortim er case.

In short, after long argum ents over 
w hat costs would be paid, we consented 
to an  order allowing the "surveyors’" 
appeal, quashing his conviction, and 
allowing him  costs on a party /party  
basis for the appeal only. We have, to 
date, not received a sta tem en t of costs, 
however, the order has been filed.

You will recall th a t earlier I indi
cated th a t the solicitor for the  "sur
veyors" had contacted the Competition 
Bureau.

The Corporation received a letter, 
dated Ju n e  15, 1989, from th e  Acting 
Director of Investigation and Research 
of the B ureau of Competition Policy. He
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knew about the details of the  M ortim er 
case and the decision rendered therein. 
In his letter, the acting director states:

"In light of the Courts determination in 
this matter, it is the view of the Director 
of Investigation and Research that the 
Corporation’s activities with respect to 
the formulation and enforcement of a 
minimum tariff o f fees fall within the 
scope of the Competition Act and may 
raise serious competition concerns."
On the basis of inform ation and the 

M ortim er decision, he w ent on to state  
th a t the Corporation and its Executive, 
in agreeing to act in such a concerted 
m anner, m ay have com m itted an  of
fence under the conspiracy provision 
and th a t  the Director is obliged by Sec
tion 10 to commence an  inqu iry  

He fu rther stated:
"As part of the inquiry process, the pos
sibility of resolving a matter through a 
compliance oriented approach is usual
ly examined."
The President, m yself as th en  Vice- 

P re s id e n t ,  th e  S e c re ta ry  a n d  ou r 
solicitor m et w ith Mr. Jam es Bocking 
on Ju ly  8, 1989. He was accompanied 
by Mr. Joh n  Pecm an and Ms. J a n e t 
Jo h n s to n , counsel to th e  D irector. 
D uring th e  m eeting, it was suggested, 
by  M r. B o ck in g , t h a t ,  a l th o u g h  
c rim ina l charges w ere possible, he 
would propose a consent order forcing 
the "Corporation" to adhere to certain  
guidelines as laid down by the Com
petition  B ureau. He also m entioned

th a t his office was holding discussions 
w ith the Association of O ntario Land 
Surveyors.

In our discussions w ith him, he indi
cated th a t he would be proposing th a t 
we would not publish even a suggested 
fee schedule nor would we restric t ad
vertising . F urther, suggestions were 
m ade th a t  the  order would require  
reporting to the Director of Investiga
tion and Research.

D uring the m eeting, Mr. Bocking 
agreed to speak to our m em bers a t our 
A nnual G eneral Meeting, however, he 
did not respond to our persisten t re 
quests for confirmation. In  the end, he 
did not attend.

Since th a t m eeting, our solicitor has 
w ritten  to the M inistry of A ttorney 
G eneral of B ritish Columbia and has 
expressed concern as to w hat we view 
to be, undue interference and h a ra ss
m ent by the  Competition B ureau. The 
A ttorney G eneral was asked w hether 
or not th is is a m atte r in which he feels 
there  is sufficient concern to intervene.

We received a reply dated November 
8, 1989 and the support of the M inistry 
of A ttorney General is very clear. The 
P rov ince  con tinues to su p p o rt th e  
proposition th a t industries and profes
sions subject to provincial regulation 
should enjoy the benefit of the "regu
la ted  industry" exception to the ap
plication of the Competition Act. We are 
very hopeful th a t the Province will in 
tervene on our behalf should an  action 
be com m enced by th e  C om petition  
B ureau.

O ur position is th a t  the  Competition 
B ureau has no authority  to interfere 
with or regulate  the conduct of a profes
sional body which exists by virtue of 
provincial legislation. Not only did Mr. 
Justice Dohm sta te , in his decision, 
th a t the  Competition Act has no ap
plication, bu t there is fu rther support 
arising from the  decision, on appeal, of 
the Jabo ur case, to which I referred 
earlier. This case involved a law yer in 
B ritish  Columbia some years ago. In 
th a t case, the Province in tervened on 
behalf of the Law Society.

As you m ay know, the  C anadian 
Council of Land Surveyors decided in 
J a n u a r y  to ap p ro a c h  th e  F e d e ra l 
Governm ent and request a Royal Com
m ission inquiry into the professions 
and th e ir trea tm en t by the  Competi
tion B ureau. I w an t to m ake it very 
clear th a t the Board of M anagem ent of 
the Corporation of Land Surveyors of 
the Province of B ritish  Columbia does 
not support the idea of a Royal Com
mission inquiry in any w ay

As I said before, we believe th a t 
ju risd ic tion  over professional bodies 
properly lies w ith the Provinces and 
th a t the Federal Governm ent should 
not be asked to investigate or inquire 
into m atters pertain ing to the profes
sions.

I can tell you th a t, a t th is  time, we 
have not received a proposed consent 
order, bu t if we do, I th ink  you can guess 
w hat my reaction will be. I th ink the 
position of the Board m ight be quite 
sim ilar to mine.

THE 1991 ANNUAL MEETING MARCH 6 to 9 ROYAL YORK HOTEL, TORONTO 
"KICKING OFF THE CENTENARY"
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